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NAS RK s pleased to announce that Bulletin of NAS RK scientific journal has been
accepted for indexing in the Emerging Sources Citation Index, a new edition of Web of Science.
Content in this index is under consideration by Clarivate Analytics to be accepted in the Science
Citation Index Expanded, the Social Sciences Citation Index, and the Arts & Humanities Citation
Index. The quality and depth of content Web of Science offers to researchers, authors,
publishers, and institutions sets it apart from other research databases. The inclusion of Bulletin
of NAS RK in the Emerging Sources Citation Index demonstrates our dedication to providing the
most relevant and influential multidiscipline content to our community.

Kasakcman Pecnybnukacbkl ¥nmmabiK fbiibiM akademusicbl "KP YFA XabapwbiCbl” fbiibIMU XKypHa-
nbiHeiH Web of Science-miH xaHanaHraH Hyckacbl Emerging Sources Citation Index-me uHOekcmeryee
KabblindaHraHbiH xabapnaliobl. byn uHOekcmery 6apbicbiHOa Clarivate Analytics KomnaHUsICbi XypHanobl
o0aH opi the Science Citation Index Expanded, the Social Sciences Citation Index xoHe the Arts &
Humanities Citation Index-ke kabbinday mecerneciH Kapacmbipyda. Web of Science sepmmeyuwinep,
asmopnap, bacnawbinap MeH MeKkemesiepee KOHMeHm mepeHdiai MeH canacbiH ycbiHaobl. KP ¥FA
XabapwebicbiHbiH Emerging Sources Citation Index-ke eHyi 6i30iH KoramMOacmbiK YWiH eH e3eKmi oHe
6edendi mynbmuducyunnuHapibl KOHMeHmke adasndbifbiMbi30bl 6indipedi.

HAH PK coobwaem, ymo Hay4Hbll xypHan «BecmHuk HAH PK» 6b1n npuHsam 0nsi uH0ekcuposaHusi
e Emerging Sources Citation Index, obHoeneHHol sepcuu Web of Science. CodepxxaHue 8 3mom UHOeK-
cuposaHuu Haxodumcsi 8 cmaduu paccmompeHusi komrnaHuel Clarivate Analytics 0ns OanbHelwezo
npuHamus xypHana e the Science Citation Index Expanded, the Social Sciences Citation Index u the Arts
& Humanities Citation Index. Web of Science npednacaem kauyecmeo u 2aiybuHy KOHmMeHma Orns
uccnedoeamenel, asmopos, usdamenel u y4pexdeHul. BknoueHue BecmHuka HAH PK e Emerging
Sources Citation Index demoHCcmpupyem Hawy [pPUBEPXKEHHOCMb K Hauboree akmyarnbHOMY U
enusimesisHoMy MynbmuducyuniuHapHoOMy KOHmeHmy 0515 Hawea2o coobuwecmea.
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LEGAL POSITIONS OF THE CONSTITUTIONAL COURT
OF THE RUSSIAN FEDERATION IN RUSSIAN LEGAL SYSTEM

Abstract. Analyzed the relationship of the Constitution of the Russian Federation and the legal positions of the
Constitutional Court of the Russian Federation, as sources of law, their place in legal system.

The content of the institutes of the theory of law (Constitution, constitutionalism, legal position, source of law,
judicial precedent), provisions of the Constitution of the Russian Federation, acts of the Constitutional Court of the
Russian Federation, Russian legislation and the works of legal scientists using the method of comparison and
synthesis are studied.

The idea that judgements of the Constitutional Court of the Russian Federation are sources of law has been
criticized. An example is given of when the Constitutional Court of the Russian Federation has gone beyond the
interpretation of the Constitution of the Russian Federation, creating a new legal norm.

It is concluded that the legal positions of constitutional courts as sources of law can exist without the Consti-
tution. It is noted that the legal positions of constitutional courts is a place in which where opinions of scientists
becomes obligatory.

As evidence the Constitution of the Russian Federation and the legal positions of the Constitutional Court of the
Russian Federation represent an inseparable unity, it is pointed out legal positions of the Court also have certain
features of the Constitution as a source of law, which allows to consider them together with the Basic Law as a single
source of law.

Keywords: constitution, constitutionalism, the Constitution of the Russian Federation, constitutional courts, the
Constitutional Court of the Russian Federation, legal position, legal position of the Constitutional Court of the Rus-
sian Federation, source of law, judicial precedent, legal norm.

Introduction. Appearance in the 1990s of constitutional justice bodies in Russia gave the new
strength to discussions on the recognition of acts of courts as sources of law. For such recognition, these
acts should have the appropriate features, such as certainty, general obligation, common knowledge, and
internal structuring.

Methods. The content of the constructs of the theory of law (Constitution, constitutionalism, legal
position, source of law, judicial precedent), provisions of the Constitution of the Russian Federation, acts
of the Constitutional Court of the Russian Federation, Russian legislation and the works of legal scientists
using the method of comparison and synthesis are studied.

Results. Discussion on the role of court decisions, including interpreting the Constitution, is
conducted not only in Russia. Abroad traditionally the law is viewed as an institutional normative order in
which a separation is made between those who create rules of law (the legislator) and those who apply the
rules of law (the courts) [1]. However, it is being noted that the text of the Constitution is important but
that precedent also matters in interpreting the Constitution — and on specific points of law [2].

Turning to the Russian discussion on this issue, it should be said that the following evidences are
presented as arguments in favor of recognizing acts of constitutional (statutory) courts as sources of law.

Decisions of the Constitutional Court of the Russian Federation on the recognition of the legal status
as unconstitutional quite fall within the formal definition of a regulatory legal act and were included in the
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number of these acts in the draft of the Federal law “On regulatory legal acts of the Russian Federation”;
the term “quasi-norms” applies to the legal positions of the court, its decisions fulfill the law-making
function and establish rules that actually govern the relations in society [3].

Acts of the Constitutional Court of the Russian Federation have state obligation, have a volitional
nature, a strictly defined form of expression, are issued by the body of constitutional control within its
competence, contain explanations of the law, as well as provisions designed to eliminate gaps in the law,
and are addressed to a wide range of subjects, their role and value are not limited to one-time execu-
tion [4].

Decisions of constitutional (statutory) courts, being a special kind of sources of constitutional law of
Russia, combine the properties of various sources of law and cannot be fully attributed to any of them;
contain legal regulations, being at the same time individual legal acts [5].

Abroad, especially, in the USA there are other approaches, for example, J. Harrison considers, that
the norms of precedent as the federal courts consist mainly of unwritten principles that are characterized as
binding law but that reflect substantial judicial input, custom, and practice. Those are the hallmarks of
general law [6].

Not putting in question the arguments described above, we note that scholars who recognize the
decision of the constitutional court as a source of law do not take into account that it is a judicial decision,
to which, in terms of design, there are special requirements. For example, according to art. 75 of the Law
"On the Constitutional Court of the Russian Federation" [7] in the decision set out as a separate document,
depending on the nature of the issue under consideration, contains: the name of the decision, the date and
place of its adoption; the personal composition of the Court, which made the decision; necessary data
about the parties; the wording of the question, the reasons and grounds for its consideration, and others.

In this regard, there are questions: whether all of the above mentioned in art. 75 of the denoted Law
can be called legal norms? Is it permissible to regard as a normative part that part of the decision of the
constitutional court where the positions of the applicants are disclosed? Should the source of law be the
entire decision of the constitutional court as a document or only the wording of the decision?

Analysis of the structure of the decisions of the Constitutional Court of the Russian Federation allows
to conclude that only legal positions expressed by it both in the formulation of the decision and outside it
can have a normative character.

According to N.V. Vitruk, in legal science, the issue of the notion “legal positions of constitutional
(statutory) courts” did not receive a sufficient theoretical substantiation and it is perceived more likely on
an intuitive level [8]. The scientist considers legal positions as legal conclusions and representations of the
court — the result of interpretation (interpretation) by the court of the spirit and letter of the Constitution
and interpretation of the constitutional meaning of the provisions of regulatory acts within its com-
petences, which remove uncertainty and serve as the legal basis for the final acts of the court [9].

From the point of view of G.A. Gadzhiev, the legal position of the court is only a fragment of the
motivation part of the final decision of this body, which is connected with the final conclusions of the
Court, and represents a legal understanding of the constitutional norm, common to the statutory majority
of judges, by its nature close to ratio decidendi, meaning in English case law the essence of decision, the
decisive argument [10]. According to L.V. Lazarev, the legal position is a system of legal arguments
expressing the legal consciousness of the constitutional principle, norm and proper constitutional content
of the contested legal provision [11].

V.0. Luchin, O.N. Doronina and M.G. Moisenko regard that the legal position of the court is not only
the final conclusion on the compliance or non-compliance of the norms of the considered law with the
Constitution, but also a system of arguments driven by this body in support of the decision [12].

These scholars note that the legal positions of constitutional courts have many features inherent in the
sources of law. The most significant is that they reflect the political will, because they arise as an act of
constitutional law of a state proxy to express this will in the form and parameters prescribed by law; have
an obligatory character and possess the quality of a regulator of public relations certain type; they also
possess specific internal properties, since they serve as a regulatory framework in the legal system, and
also serve as a guide in law-making and law enforcement [13].

B.A. Strashun divides legal positions into non-norms and containing constitutional norms. He refers
to the first category those positions that constitute the interpretation of the Constitution and are contained
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in the motivation part of the decisions of the Constitutional Court of the Russian Federation, to the second
- the legal positions expressed in court decisions on the official interpretation of the Constitution and on
the resolution of competence disputes [14].

According to B.S. Ebzeev, decisions of the Constitutional Court of the Russian Federation act as a
way of overcoming uncertainty in understanding the provisions of the Constitution, clarifying its objective
meaning and identifying the positive legal principles contained in it; therewith, the court is deprived of
discretion in the sense that the limits of such discretion are conditioned by the obligation to maintain the
Constitution and the inadmissibility of its violation or amendment, except for the silent “transformation”
of the Constitution stated by the court, i.e. its adaptation to the objective realities of social development [15].

I.S. Basten considers legal positions as part of the decision of the constitutional justice body, which
contains a special type of normalization, serving as a model for resolving issues that arise in the future, in
which the conclusions made by the judges of the constitutional (statutory) courts when considering a
particular case are supported by certain reasons [5].

Discussion. Some scientists believe that the courts can only interpret the law without creating new
legal norms. It is impossible to agree with this statement for the following reasons.

Firstly, in practice, the line between the interpretation of the law and the creation of a new legal norm
is very thin. In theory, the interpretation should only clarify the meaning of the norm, but this is not
always the case because of the imperfection of the legislation. As an example of the creation of a new
legal norm by the Constitutional Court of the Russian Federation, the decision [16] is usually given, in
which the Court actually established a new, not stipulated by the Basic Law, version of the regulatory
legal act - the Law of the Russian Federation on the Amendment of the Constitution of the Russian
Federation.

According to E. Feterisin modern view, the judge is no longer considered as the «mouth of the law»
who automatically deduces the decision from the general rule, but he establishes the meaning of the legal
rule in the context of the specific case. In this conception, legal rules do not have a context-independent
meaning, but the judge must decide in the individual case what the exact meaning of the legal rule is [17].
There is another point of view, for example, N. Katyalargues that Congress, not the Court, is often best
situated to make the judgments necessary to create the Constitution of relevance to Americans today [18].

Secondly, legal positions of courts, which usually cite as examples of “judicial precedents” in
Russian legal science, as a rule, cannot exist without a corresponding regulatory legal act, explaining its
meaning, filling legal lacuna or correcting the content. In the event that the content of act is changed or it
is repealed, decision of the judicial authority revokes its force. It should also be noted that the content of
normative act, considered without taking into account decisions of judicial authorities, will be inaccurate
and incomplete.

For example, in art. 1 of the Constitution of the Russian Federation, it is established that the Russian
Federation is a democratic state. This provision is the norm-definition, and its content can be disclosed
through an explanation of what is democracy. There are various approaches to the theory of democracy in
different states: for example, direct democracy is more diffused in Switzerland and referendums are often
held, and in the USA plebiscites are assigned less because they are believed to undermine the authority of
the legislative power established in the Constitution.

In some appeals to the Constitutional Court of the Russian Federation, the applicants refer to the fact
that, in accordance with the Constitution, Russia is a democratic state, but participants in constitutional
legal proceedings often have an understanding of the meaning of democracy. Therefore, the Constitutional
Court of the Russian Federation is forced in its decisions to disclose the requirements for legal regulation
in a democratic state and indicated the following:

— maintaining the principle of keeping citizens' confidence in the law and actions of the state, which
presupposes the preservation of reasonable stability of legal regulation and the inadmissibility of making
arbitrary changes to the existing system of norms, as well as providing citizens with the opportunity, if
necessary, in particular by establishing temporary regulation, during a reasonable transitional period to
adapt to changes [19];

— compliance with the requirement of justice when applying responsibility for violation [20];

— formation of local government bodies through free elections [21];

— proper enforcing obligations made directly to the public [22].
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In the Constitution of the Russian Federation and the laws, there are no norms to establish respon-
sibilities of legislators to involve into law the legal positions created by the Court outside of a operative
part of decision. In science, there is a discussion about the degree of their commitment [8, 23]. But in any
case, the legislator understands that if it ignores legal positions, then there is a high probability that the
relevant legal acts will be repealed by the Court.

It should also be noted that the legal positions of constitutional courts are the place where opinions of
scientists becomes obligatory. For example, the Constitutional Court of the Russian Federation established
application of legal principles is mandatory [24].

In conclusion, it should be noted the Constitution of the Russian Federation and legal positions of the
Constitutional Court of the Russian Federation are an inseparable unity. Evidence of this is that legal
positions have the hallmarks of the Constitution (consolidation the main principles of the social and state
system; the source of the law of all branches of Russian law), which allows considering them together
with the Basic Law as a single source of law.
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5 PECEM KYKBIKTBIK )KYAECIHAET'T
PECEM KOHCTUTYUUSJIBIK COTBIHBIH KYKBIKTBIK YCTAHBIM/IAPBI

AnHotanus. 3eprreyin Makcatel — PO Koncrurynusicel men Peceit Koncrutynusuibik COTBIHBIH KYKBIKTBIK
YCTaHBIMJIapBIHBIH KYKBIKTBIK J)KYHEAeri KYKbIK Ko3/iepl peTiH/ie apaKaThIHACKIH Tanaay OOJIbII TaObUIadbl.

CanbICThIpy JKOHE CHHTE3 OMICIH KOJJIaHa OTBHIPBIN, KYKbIK TEOPHSCBIHBIH KOHCTPYKTOPJIApBHIHBIH Ma3MYHBI
(KOHCTUTYIMS, KOHCTUTYLIMOHAIN3M, KYKBIKTBIK YCTaHbBIM, KYKBIK K631, coT mpenenenti), PO KoncrurynusicbiHbIH
epexenepi, PO Koncruryunsuieik CoThIHBIH akTiiepi, Pecell 3aHHaMachl jkoHE FaJbIM-3aHI€PIIEPAIH E€HOEKTepi
3epPTTEeNI.

P® KoHCTUTYIHSUTBIK COTBIHBIH MIENIIMIEPi KYKBIK K631 O0JIBIN TaObUIATBIHABIFBI TYPAJIbl HAES CHIHFA AJIBIHIBL.
P® Koncrurynusnblk cotbl PO KoHCTUTYIMSCHIH TYCiHAIPY IIETiHEH MIBIFHIN, YKaHAa KYKBIKTHIK HOPMAaHBI jKacall
IIBIKKAH MBICAI KENTIPiJIreH.

KOHCTUTYIMSANBIK COTTapAbIH KYKBIKTBIK YCTaHBIMIApBl KYKBIK Ke3i perinae KoHcTuTymmscels eMip cype
anMaipl JETEH KOPBITBIHIBI Kacayabl. KOHCTUTYIMSAIBIK COTTapIBbIH KYKBIKTBIK YCTaHBIMAAPBI — OYJI KYKBIK JKOHE
MEMJIEKET TEOPHUSCHIHBIH, KOHCTUTYLMSUIBIK KYKBIK FBUIBIMBIHBIH JKEKeJereH epekenepi HOPMATHBTIK, KalIlblFa
MIHJIETTI CHIIATKa ue O0JIATHIH OPBIH JICT KOPCETLIS/I.

P® Koncruryuusicel men Peceit KonctuTynusuibik COTBIHBIH KYKBIKTHIK YCTaHBIMJIAPh! 25KbIpAMAUTBIH OipITiKTi
Oinpipeni gereH panen perinae, KOHCTUTYLMSHBIH jKeKellereH OelnriyiepiHe KYKbIK Ke3i periHne KoHCTUTYIHsIIbIK
COTTBIH KYKBIKTHIK YCTaHBIMJAphl Ja We EKEHIIr KepceTriiemi, OyJl ojapibl Heri3ri 3aHMEH Oipre KYKBIKTHIH
OipbIHFall Ke31 peTiHje KapacThlpyFa MyMKIHIIK Oepeti.

Ty#iH ce3aep: KOHCTUTYLMS, KOHCTUTYLHOHAIN3M, Pecell KoHCTUTYUACH, KOHCTUTYLUSNIBIK cOTTap, Peceii-
JIiH KOHCTHTYLSUIBIK COTBI, KYKBIKTHIK ycTaHbIM, P® KoncTuTyrmsiinblKk COTBIHBIH KYKBIKTBIK YCTaHBIMBI, KYKBIK
KO31, COT MPeneIeHTI, KYKBIKTHIK HOpMa.
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IPABOBBIE NO3UIIMUA KOHCTUTYIIHOHHOI'O CYJA POCCUNCKOM ®EJEPALIMA
B POCCUMCKOM ITIPABOBOM CUCTEME

AnnoTauus. llenpio nccnenoBanus sBiseTcs aHanu3 cooTHomeHus: Koncrurynuu PO v npaBoBBIX MO3UIIHIA
Koncrurynuonnoro Cyna Poccun, kak HCTOYHUKOB IIpaBa, UX MECTa B IPaBOBOI CUCTEME.

C nmpuMeHEeHHEM MEeTOJla CPaBHEHMS M CHHTE3a M3Y4YeHbl MHCTUTYTHI TEOPHUH IpaBa (KOHCTHUTYLHS, KOHCTH-
TYLIMOHAJIM3M, TIPaBOBasi MMO3MLMS, UCTOYHMK IIpaBa, CyaeOHbIA npereneHT), nonoxennii Koncrurynunun PO, akros
Koncturynmonnoro Cyna PO, poccuiickoro 3aKOHOATEHCTBA ¥ TPYIOB YUCHBIX-IOPHCTOB.

IMomBeprayta KpuTHKEe Haes o ToMm, uto pemreHuss KoncrurynmonHoro Cyna P® gBIsSiOTCS MCTOYHHKAMHU
npaBa. [IpuBenen npumep, xorna Koncrurymmonnsrii Cyn PO Beimien 3a mpenensl TonkoBaHus Koncrurynuu PO,
CO3/1aB HOBYIO [IPAaBOBYIO HOPMY.

CraenaH BBIBOJ, YTO TPABOBBIC MO3MLUHN KOHCTUTYIMOHHBIX CyJOB KaK MCTOYHHMKU IIpaBa HE MOTYT CyIle-
crBoBathk 0e3 Koncrurynmmn. OTMedaeTcs, YTO IpPaBOBbIE MO3UIMH KOHCTUTYILHOHHBIX CyIOB — 3TO MECTO, B
KOTOPOM OTHACJILHBIC ITOJIOKCHHUA TCOPUH IIpaBa U roCyaapCTBa, HAYKM KOHCTUTYHHOHHOT'O ITpaBa npno6peTa}0T
HOPMATHBHBIN, 0011e00s3aTeIBHBIN XapaKTep.

B kauectBe noxazarensctBa Toro, uro Konctutyuuss PO u npasosbie mo3uuuu Koncturyuuonunoro Cyna
Poccun mpencraBnsioT HepaspbIBHOE €AMHCTBO, YKa3bIBa€TCsl HA TO, YTO OTAENbHBIMU IMpu3Hakamu KoHcTuTynuun
KaK MCTOYHMKA IpaBa o0nanatoT u npasosble nozuimu Koncrurynuonnoro Cyna, 4To MO3BOJISIET pacCMaTpUBATh UX
BMecTe ¢ OCHOBHBIM 3aKOHOM KaK €IMHBIH HCTOYHHK IpaBa.

Ki1roueBble ¢JI0Ba: KOHCTUTYHHWS, KOHCTUTyIHOHam3M, KoHcturymms Poccun, KOHCTUTYIMOHHBIE CYHBI,
Koncturynmonnsiii Cyn Poccun, mpaBoBast mozurus, mpaBoBas mosumus Koncturynnonnoro Cyna P®, ucrounnk
IpaBa, CyAeOHbIN IPENEAEHT, IIPaBoBasi HOPMa.
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